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The 8 3 of 
the Burgh of Pai/ley, and Robert Fulton 
- Bailic and e gate for the ſaid Br 


The. PETIT ON. þ 
Stewart of Blackhall Bart, and JV fler; 
' Cuninghan: of Ciaigends Elq; two f 
of the F Frecholders, of the Oey of | 


Wy 377 51 13 | 
eifel. F | 
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| HE Maziſttines 1 Tow ebonel of Paiſley, as repre- 

ohh oY 5 ſenting the Community : of the Burgh, ſtand infeft, by 

1 Charter and telekom the Crown, in certain | | 
Lands, Which are valued in the Ceſs-books of = <= 
8 at 1078 1.6, 8 Pennies Ster; and as this is an unque- 
ſtionable Freehold” Eſtaté, ſo the bre and Council have 

been in the copſtant! Ute; and Poſſe fon of votin by a, Delegate, 

m all the, Meetings of Freehold, and at all the Elections 


6 Commiſflogers,ro. F for near a . Years — 70 
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Rbert Fulton, the eldeſt Bailie and Delegate of the Burgh, 
appeared at the Meeting of Freeholders at Michaelmas laſt, where 
the two Complainers were preſent, and yoted at that Meeting WW « 
without any Objection. 9 = „ 1 

Upon that Occaſion a political Diviſion appeared among the 


Freeholders; and the Complainers, finding the Burgh of Paiſley. a 
adverſe to their Views, have complained to your Lordſhips of if 


their Fitle to remain upon the Roll of Frecholders of the Coun- f 
ty: But upon full Conſideration of the Complaint, with the An- IF 7 


ſwers, your Lordſhips ſuſtained the Titles produced for the 0 
* Town of Paiſley and their Delegate, and diſmiſſed the Com- 0 


Feb. 5. 
1566. plaint, and found them intitled to continue on the Roll of a 
* Freeholders for the Shire of Rerfrew. | it 
' This Petition reclaims to your Lordſhips againſt the above 
Interlocutor : But, fo far as the Reſpondents can diſcover, it con- Nt 
tains no new Argument, cither in Law or from Fact, which of 


thould induce your Lordſhips to alter your former Judgment. . 
The Reſpondents, to ſave Repetition and the Time of the th 


Court, beg leave to refer your Lordſhips to their Anſwers to uf 
the Complamnt, which they hope you will take the Trouble of V 
— „ ; ETON 00 
The Petitioners are pleaſed to ſtate various Conſequences, as MW * 
ariſing from your Lordſhips Interlocutor, which they think in- e 
convenient and unconſtitutional; and from thence endeavour to co 
rear an Argument againſt the Interlocutor. They ſay the Town | 9 
F 


of Paiſley is the only Burgh of Barony in Scotland intitled to this | 
Privilege; that, if their Right is good, it is. altogether indefeaſe- * 


able, and. their Delegate muſt remain for ever upon. the Roll; U 
and that ſuch Delegate, as being the eldeſt upon the Roll, will b 
have the Privilege of preſiding in all the Meetings of Free-hol- Hl 
ders, in Abſence of a former Commiſſioner. | 2 
But all theſe Conſequences were under your Lordſhips Eye | im; 

at pronouncing the Interlocutor, and appeared of po Moment. t 
That Paiſley is the only Burgh of Barony in Scotland intitled > 4 
| SE 2 Wha, this be 
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this Privilege can be no Argument againſt their Right; on the 
contrary, it leaves your Lordſhips at more Liberty in your De- 
ciſion; becauſe it can draw to no Conſequence or Precedent, 
and that their Right is perpetual and indefeaſable, is imagina- 
ry, and does not follow from your Lordſhips Interlocutor, or 
any Thing which was ſtated in Support thereof; and as to the 
up poſed Conſequence, that the Delegate for Paiſley muſt pre- 
ſide in the Meetings as firit upon the Roll, in Fact, it never has 


vet happened, nor is likely to happen, becauſe the Freehol- 


ders do from Time to Time make up the Roll in ſuch a Way, as 
io give no Chance to the Delegate for this Burgh to preſide at 
any Meeting of Election; and if that Inconveniency did ariſe, 
it would not ſolve the Argument. 1 | 

It is faid, that the Privilege, as here ſuſtained to this Burgh, 
has an anomalous Appearance in the Law, and muſt fix an in- 
dclible Stain and Reproach upon it. 5 

The Reſpondents muſt own they are at a Loſs to underſtand 
the Meaning of this Obſervation. Is it any Stain or Reproach. 
upon the Law, that, by the peculiar Cuſtom of Sutherland, the. 
Vaſſals of Subjet-ſuperiors, are intitled to vote for a Commiſſioner 
tor the Shire? The Caſe of that County is much more anoma- 
lous, and out of the eommon Rules of Law than the preſent; and 
yet Cuſtom. eſtaliſhed it, and the Parliament ratified it in Time 
coming. | CE ne 

In the preſent Caſe, the Reſpondents have ſhown, that their 
Right 1. B in the original Principles of the Conſtitution, 
which required the Suit and Preſence of all the King's Vaſſals 
in Parliament. That, before the Statute of James I. they mult 
have been obliged to give Suit and Preſence in Parliament, by 


Delegate, amongſt the other Vaſſals of the Crown; and after that 


Latute, which diſpenſed with the perſonal Attendance of the 
imaller Vailals' of the Crown, they were intitled by their Dele- 
gate to join with the other ſmall Barons and Freeholders of the 
County, in electing one or more Commiſſioners to repreſent. 


dem in Parliament. And accordingly the Delegate for this 


Burgh 
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Burgh came upon che Roll of Freeholders for the Connty, 
[oon after the Date of the Statute 1661, as duly. qualified in 


Terms of that Statute, and has continued upon the Roll ever 
ſince thar Time, near 100 Years. 


And even after the Act 168, concerning the Election for 


Commiſſioners for Shires, the Vote of the Delegate of this 


Burgh, or of any other Incorporation in the like Circumſtan- 
ces, was held to be good in Law, and agrceable to the Princi- 
ples of the Conſtitution, as explained and inforced by that Statute. 
Accordingly, in that very Parliament 1681, a Maſter of an 
Hoſpital was found intitled to vote in reſpect of Lands belong- 
ing to the Hoſpital, being of the Extent or Value required by 
Law; and the only other Inftance where this Queſtion occurred 

b e decided in Parliament, was in the Year 1703, in the Caſe 
of this very Burghof Pai/ley, where it was again decided, That 
the Delegate for Paiſley was intitled to vote among the Free- 
holders of the County; and agreeable to which Deciſion, the 
Delegate has voted at every Election ſince that Time without 


any Challenge. If other Incorporations, having the like Pri- 


vilege, have ſuffered themſelves to be excluded from the 
Rolls of other Counties, ſurely that can be no Argument for 


your Lordſhips excluding the Delegate of Paiſley from the 


Roll of this County, after ſo long a Poſſeſſion acquieſced in by 
the Freeholders of the County, for near 100 Years, and authoriſ- 


cd by an expreſs Deciſion of Parliament. 


The Petitioners are pleaſed to ſay, That the above Deciſion 
of Paraliament in the Year 1703, is not expreſſed in proper de- 
cretory Words, and that the Judgment of that high Court ſeems 
rather to have procceded upon the Party's withdrawing his 


Objection to the Vote of Paiſley, than on the Opinion of the 


*'T har the Objection was conſidered, and 
OS Ye nog e © the 


— 


CF 
« the Houſe having acquieſced, 1. e. agreed, to ſuſtain the Vote, 
« the Objection was pauſed from by the Party, and allowed to be 
withdrawn.“ So that there is not the leaſt Reaſon for inf inuating, 
That the Deciſion or Opinion, given by Parliament in that Caſe, 
proceeded upon the Objection's being withdrawn by the Party; 
on the contrary, it appears, That the Houſe of Parliament con- 
ſidered the Objection, 2 agreed to ſuſtain the Vote of the 
Town of Paiſley, and thereupon the Party paſſed from his 
Objection and was allowed to withdraw the * Bag which made 
it unneceſſary to cxpreſs the Judgment of the Houſe in any o- 
ther Form of Words; and the Acquieſcence of the Frecholders 
of the County fince that Time, notwithſtanding the many 
ciſputed Elections which have occurred, clearly ſhows, That the 
Vote of the Burgh of Paiſley was held as indiſputcab! c after 
the above Decifion of Parliamcnt. 
And as to what is fuid, That the Deciſions of Parliament 


were frequently determined by the Prevalency of Faction, or 


ſome Motive of the like Kind; the Reſpondents apprehend it is 
indecent to arraign the Judgments of that High Court before 
Your Lordfhips : : You cannot enter into Confid erations of that 
Kind; nor is there any Ground for preſuming, That the above 
Deciſion W from any improper VIQUESS as the Deciſion 
was agreeable to Law, and the P:inciples of the Conſtitution, 
45 un derftood by the great Men who lat i jn that Parliament, and 
in the Parliament 1681. 

And the Reſpond: its will take the Liberty to fav, That, if 
the Vote of the Town of Paiſley was then held in Parliament 
to be agreeable to Law and the Conſtitution, there is no poſteri- 
or Statute of the Parliament of Great Britain which can now 
lead your Lordſhips to a contrary Deciſion. Lis has been 
fall) Iluſtrated in the Anfwers to the original Comp! inc; and 
as the reclaiming Petition has ftated nothing new upou that 
branch of the Argument, the Reſpondents beg Icave to refer to 


their former Anſ wers. 


B By 
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By the Statute of the 16th of the King, it is enacted, That 
it ſhall be lawful for any Frecholder, ſtanding upon the Roll, 
to object to the Title of any Frecholder then ſtanding up- 
on the Roll laſt made up, and for that Purpoſe, to apply to 
the Court of Seſſion by Complaint, at any Time before the 
* Iſt of December 1743; and if no ſuch Complaint ſhail be ex- 
© hibited within the Time aforeſaid, then, and in that Caſe, no 
© Freeholder, who at preſent ſtands upon the Ro!'s laſt made u 
© in the ſaid Counties or Stewarties reſpectivelv, ſhall be ftruck 
© off or left out of the Roll, except upon ſufficient Objections, 
* ariſing from the Alteration of that Right or Title in reſpe&t 
© of which he was inrolled, ſuſtained by the other Frecholders 
* ſtanding upon the ſaid Roll.“ And upon this Clauſe of the 
Statute, the Reſpondents founded a ſeparate Anſwer to the 
Complaint, viz. That no Complaint was properly made 1n this 
Court againſt the Vote of the Town of Paiſley within the 
Time limited by the Statute, and therefore ſuch Complaint is not 
now competent, except upon an Alteration of the Right or 
Title of the Town, in reſpect of which their Delegate flands 
upon the Roll, | 

The Gentlemen who now complain, endeavour to obviate 
this Anſwer, and plead, That the above Clauſe of the Statute 
does not apply to the preſent Cafe ; Thar it relates to the In- 
rolment of Perſons and not of Rights or Titles, and never was 
intended to create a perpetual! Qualification to vote without any 
Challenge, which they are pleaſed to. ſuppoſe mult be the Caſe, 
if the preſent Complaint is not ſuſtained ; and they inſiſt, T hat 
there is the ſame Alteration, when the Delegate is changed, as 
when an Heir ſucceeds to his Predeceſſor. 

But the Reſpondents cannot admit any Part of this Reaſoning. 
The Clauſe of the Statute moſt certainly applied to the Delegate 
of the Burgh of Paiſley, as well as to any other Frecholder 
then upon the Roll; and no Body could have doubted of the 
Comperency of a Complaint againtt the Title of ſuch Deicyate, 
as well as againſt any other Perſon then ſtanding upon the 90 : 

| | Aud 
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And accordingly a Complaint was exhibited for that Purpoſe, 
and the Competency of it was not doubted ; but it was dif- 
miſled by the Court, as not being duly ſerved within the 
Time preſcribed by the Statute. And if ſuch Complaint had 
not been underſtood as limited by the Statute, there can be 
little Doubt that new Service would have been made, and the 
Compiaint brought to Trial before your Lordſhips. The Re- 
jrondents agree, that this, and all the other Laws, relate to 
the Inrolment of Perſons, and not of Rights; and they appre- 
hend, they have clearly fhown that the Delegate, choſen by the 
Magiſtrates and Council of this Burgh, is ſuch a Perſon as 
is intitled to remain upon the Roll, and to vote, in Right of 
the freehold Eſtate belonging to the Burgh, until an Alterati- 
on happen of the Right or Title in reſpect of which their 
Delegate was inrolled. The Burgh being a Body politic and 
corporate, is not ſubject to natural Death and Succeſſion, as an 
individual Perſon; but this cannot make any Alteration upon their 
Right, neither is there any parallel betwixt the Change which 
happens by the Death and Succeſſion of other Frecholders, 
and the Change which the Magiſtrates and Council may think 
lir to make of their Delegate. When a Frecholder dies, his 
Heir muſt be of new inrolled, and every Objection againſt his 
Title may competently be received and judged of by the Free- 
holders : But when the Delegate for this Burgh is changed, it 


requires no new Inrolment; for he only ſuſtains the Perſon, 


and votes in the Right of the incorporate Body, which remains 
the ſame : Nor does it from thence follow, that the Right of 
the Burgh is perpernal and indefeaſuble ; for although the Burgh 
is not ſubject to a Change of Perſon by Death and Succeſ- 
lon, yet their Right is ſubject to all other Alterations, by 
voluntary or legal Alicnutions, as the Eſtate of any other Free- 


holder ; and upon #4:ch Alteration, no doubt, a Remedy would 


be competent at Common. Law for expunging the Delegate of 

tis Burgh from the Noll. | | 
As to the Clauſe quoted in the laſt Page of che Peti- 
| | uon, 


tion, from the Statute of the 16th of the King, it is nothin 
to the Purpoſe; it relates to the County of Sutherland only; 
it enacis nothing which can take away the Right of the Re. 
ſpondents: It only provides, That where Lands are holden * 
of the King or Prince, by a Peer, or other Perſon, or Body © 
* politic or corporate, who, by Law, are diſabled to be a Mem- 
ber of the Houſe of Commons, or to vote in ſuch Elections 
in ſach Caſe, the Proprietor and Owner of fuch Lands, and 
not any of bis Superiors, ſhall be intitled to vote, or to be 
* elected, in reſpect of the ſame Lands.“ 
Theſe Words do not determine what Peers, or other Perſons, 
or Bodies politic or corporate, are diſabled to vote in ſuch 
Elections. The Peers of this Realm and royal Burghs were 
the only Perſons and Bodies under View : But a Pcer of Ire. 
land, or a Burgh of Baronry, ſuch as Paiſley, were not under 
the View of the Legiſlature ; and notwithſtanding of the gene- 
ral Expreſſion of this Clauſe, the Reſpondents apprehend, 
that a Peer of Ireland, or ſuch a Body politic and corporate ag 
the Burgh of Paiſley, infeft in Lands holding of the Crown, 
and in Poſſeſſion of the Right of voting, for a hundred Years, 
would have been intitled to continue upon the Roll, and to 
vote upon theſe Lands, and not the Vaſſals under ſuch Peer or 
Burgh; becauſe neither the one nor the other 7s diſabled by 
Law to vote in ſuch Election; and conſequently wouid not fall 
under the Provilo in this Statute, even in the County of Suther- 
land: But much lefs can that Clauſe be extended, by Impli- 
cation, to take away the Right of this Burgh in another Coun» 
ty, which was not in the View or Intention of the Legiila- 


ture. | 
In reſpect whereof, &c. 
A 2 THO. MILLER: 
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